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QUESTIONS PRESENTED 

1. Whether there is a genuine issue as to material fact 
between the parties, where appellees filed an answer deny¬ 
ing every material fact pleaded by the appellant? 

2. Whether appellant may maintain an action for un¬ 
just enrichment for the benefit of his services utilized by 
the appellees, where appellant received an oral option to 
purchase the land of appellees, with the understanding that 
appellant was to find a third party purchaser to purchase 
said land from appellant, and appellant did find such a 
third party purchaser, and appellees on learning the iden¬ 
tity of said third part>’ purchaser did sell direct to said 
third party purchaser without appellant’s consent? 

3. Whether appellant may maintain an action for mali¬ 
cious interference with contract rights where appellant 
received an oral option to purchase the land of appellees 
with the understanding that appellant was to find a third 
party purchaser to purchase said land from appellant and 
where appellees on learning the identity of said third party 
purchaser, did maliciously and unla^vfully induce said pur¬ 
chaser to stop dealing with appellant and did directly sell 
said land to said purchaser and did prevent appellant 
from closing said sale? 
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Samuel Eosenkoff, Appellamt, 

V. 

David A. Finkelstein, Hebman D. Paul, Appellees. 

Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


OPINION AND JUDGMENT BELOW 

The judgment is that of the United States District Court 
for the District of Columbia (Judge Matthew F. McGuire) 
entered August 6, 1951 (App. 7A). The final order was 
entered August 6, 1951 (App. 7A). Notice of appeal was 
filed August 24, 1951 (App. 8A). 
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JURISDICTION 

Appellant and appellees are residents of the District 
of Columbia and the amount in controversy exceeds $3,- 
000.00 exclusive of costs and interest, and the jurisdiction 
of the United States Court of Appeals for the District of 
Columbia is based on Title 28, Sec. 1291, United States 
Code. 


SUMMARY STATEMENT OF THE CASE 

Appellant filed a complaint in two counts based on money 
damages for unjust enrichment and malicious interference 
with contract rights. Appellant received an oral option 
from appellees to purchase their land, wdth the understand¬ 
ing that appellant would attempt to find a third party 
purchaser to whom appellant would sell said land. Appel¬ 
lant did find a third party purchaser and did inform ap¬ 
pellees of his identity. Appellees did then proceed against 
appellant’s wishes and sell directly to his third party pur¬ 
chaser, refusing to pay appellant for his services. Appel¬ 
lees did maliciously and wrongfully interfer with ap¬ 
pellant’s sale to said third party purchaser. (App. 2A). 

To the above complaint, appellees filed an answer deny¬ 
ing every material allegation. (App. 5A). 

The deposition of appellant was taken and it was dis¬ 
closed that appellant only received an oral option from 
appellees (App. 6A). Appellees then filed a motion for 
summary judgment on the ground that the action for un¬ 
just enrichment and for malicious interference with con¬ 
tract rights would not lie because of the Statute of Frauds. 
(App. 5A). 

Appellant filed an answer to the motion for Summary 
Judgment on the basis that both actions would lie and that 
there were material issues of fact between the parties. 
(App. 7A). 
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Motion for Summary Judgment in favor of appellees 
was entered on August 6, 1951. (App. 7A). 

STATEMENT OF POINTS 

The court below erred in granting Summary Judgment 
in favor of appellees as: 

(1) There are genuine issues of material facts between 
the parties. 

(2) An action for unjust enrichment will lie in the 
premises. 

(3) An action for malicious interference with contract 
rights will lie in the premises. 

SUMMARY OF ARGUMENT 

I. There are genuine issues of material fact between 
the parties, where appellees answer denies every allegation 
of appellant’s complaint; siunmary judgment can not be 
granted on the basis that a party has a weak case. 

II. Where a party performs services pursuant to an 
oral option, and where those services are used for the bene¬ 
fit of the second party, the performer may recover the 
reasonable value of his services in an action in quantum 
meruit. 

III. An action may be maintained against a party who 
by his malicious interference prevents the closing of a 
contract for the sale of land for the resultant damage and 
loss sustained. 
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ARGUMENT 

I. There Are Genuine Issues of Material Fact Between 
the Parties. 

The appellant filed his complaint based on the two counts 
of unjust enrichment and malicious interference with con¬ 
tract rights. (App.). The appellees in their answer 

denied almost every material allegation of the complaint 

(App.). Thus, it is obvious that there are differences 

between the parties as to the facts. 

Really, the motion for summary judgment w’as in the 
nature of a speaking demurrer. Speaking, in the sense 
that it took the admission of appellant that all he received 
was an oral option, and a demurrer, for if appellant had 
only an oral option then the two counts w’ould not lie. As 
there w'as no w’ritten opinion by the Honorable Judge Mc¬ 
Guire, one can only assume this to be his position from 
the oral argument. 

If the motion for summary judgment is considered in 
this light, then appellants position is that even if he had 
only an oral option, he may still maintain his action for 
unjust enrichment and malicious interference with contract 
rights. The argument for this position follows in IT and 
III infra. 

If the contention of appellees is that appellant has a weak 
case as seen from his deposition then appellant maintains 
that assuming that to be so, summary judgment should not 
be granted. For as long as there is a good faith issue of 
fact, summary judgment cannot be properly granted. Rule 
56, Civil Rules of Procedure. The summary judgment pro¬ 
cedure W’as not intended to deprive a litigant, or to en¬ 
croach upon, his right to a jury trial. Sartor v. Arkansas 
Natural Gas Corp., 321 TJ.S. 620, 88 L. Ed. 967, 64 Sup. Ct. 
724. Even though there is considerable doubt as to the 
existence of a claim, if it appears to be in good faith, the 
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party asserting it is entitled to a trial. Westmorl<md)> As¬ 
bestos Co., Inc. V. JoJins-JJdanviHe Co., 39 F. Supp. 117. 
The complete absence of any genuine issue of fact must 
be apparent on the face of the record, and all doubts 
with respect thereto must be resolved against the moving 
party. Zig Zag Sprmg Co. v. Comfort Spring Co., 89 F. 
Supp. 410. 

The depositions of both parties leaves no doubt that some¬ 
one is not telling the whole and complete truth, and who 
that may be should be left to the jury to determine. There 
are genuine issues of material fact between the parties. 

II. An Action for Unjust Enrichment Will Lie in the 
Premises. 

There is a split of opinion as to whether an oral option 
to purchase land falls within the statute of frauds. 49 
Am. Jur. 167. Those courts that have held that an option 
to purchase land does not fall within the statute of frauds, 
do so on the theory that in reality there is no present con¬ 
veyance of an estate. RichamJbach v. Rvhy, 107 or. 612, 
271 Pac. 600, 61 ALR 1441; SJumghnessy v. Eidsmo, 222 
Minn. 141, 23 N.W. 2d 363. 

If this court should hold that an oral option falls within 
the statute of frauds, then appellant may nevertheless main¬ 
tain an action to recover in quantum meruit for his serv¬ 
ices performed. 37 C.J.S. 780. 

‘‘It is the general law that although a contract may be 
void and unenforceable because within the statute of 
frauds, yet, if one party thereto has performed, he may 
recover in an action of quantum meruit the reasonable 
value of his services.^’ Gutowshy v. Jones, 178 F. 2d 60, 
62. See also, Mott J. Ward Co. v. Geolet, 230 F. 976, 145 
C.C.A. 173; Qmrh v. Bamk of Commerce and Trust Co., 
244 F. 682, 157 C.C.A. 130; 49 Am. Jur. 560 ; 25 R.C.L. 
364; and Williston on Contracts Vol. II, pg. 1546. 
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For the purpose of this appeal the appellant’s allegations 
must be taken as true. That is the cardinal rule in con¬ 
sidering a demurrer. Appellant alleges that appellees 
were interested in selling their land and that they gave 
appellant an oral option to purchase the same at $700.00 
per lot, asking appellant to find a third party purchaser 
to whom he would in turn sell the land and thus put him¬ 
self in a position to purchase from appellees. This in¬ 
cidentally is the way in which so many of the land sales 
and subdivision schemes are developed. Appellant prom¬ 
ised to exert his efforts to find a third party purchaser, 
and was successful in this regard. He notified appellees of 
the identity of this purchaser, and appellees then proceeded 
to sell directly to this party knowing that the purchaser 
was appellants customer, for $900.00 a lot, $200.00 more 
than the option given to appellant. Appellant claims that 
the third party purchaser was procured by his work and 
services, and that the appellees have made use of this labor 
and efforts, and certainly ought to pay him the reasonable 
value of his services expended in this regard. Having 
used his efforts to their great advantage, a profit of more 
than $35,000, should they not pay appellant for his services'? 

It is sincerely urged that the allegations fall within the 
general rule, that where a party performs under an unen¬ 
forceable or void contract, because of the statute of 
frauds, he is still entitled to receive the value of his 
services in an action in quantum meruit. 

III. An Action for Malicious Interference With Contract 
Rights Will Lie in the Premises. 

In the second count of appellants complaint (paragraphs 
9, 10, 11, 12, 13) appellant has sued for damages for 
malicious interference with contract rights. Appellant al¬ 
leged that after he received this oral option with the under¬ 
standing that he w’as to secure a third party purchaser, 
and after he disclosed the identity of this third party 
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purchaser to appellees; the appellees induced the third 
party to stop dealing with appellant and did entice ap¬ 
pellant’s customer away. The appellees did interfer with 
appellant’s proposed contract of sale and did prevent him 
from closing a sale with the third party purchaser, and 
that this interference w’as done maliciously and without 
justification. Taking these allegations as true, does ap¬ 
pellant have a cause of action against appellees? 

The field of law dealing with interference with contract 
rights is a growing and expanding one. The case of 
Lundey v. Guy, 2 Ellis and Blackburn, 216 Eng. Reg. 749 
(1852) established the doctrine that to maliciously procure 
a breach of contract constitutes a tort. 

The action is predicated, not on the intent to injure, 
but on the intentional interference without justification, 
with a person’s contractual rights, with knowledge thereof. 
It is a legal wrong and one who commits it, if damage be 
sustained, must answer therefor. Campbell v. Cates, 236 
N.Y. 457, 141 N.E. 914. The same principle is stated in 
Homstein v. Podwitz, 254 N.Y. 443, 173 N.E. 644 as, “one 
who having knowledge of an existing valid contract between 
others, intentionally, knowingly, and without reasonable 
justification or excuse, induces one of the parties to the 
contract to breach it to the damage of the other party, is 
liable in an action to recover the damage suffered.” 

This doctrine has been recognized and extended in 
4 Restatement, Torts, Section 766, “there is a general 
duty not to interfere purposely with another’s reasonable 
expectancies of trade with third persons, whether or not 
the expectancies are secured by contract.” 

The unenforceability of the contract because of the 
Statute of Frauds does not preclude recovery for inducing 
the breach thereof. Rice v. Mauley, 66 N.Y. 82, 23 Am. 
Rep. .30; Cumberlmid Glass Mfg. Co. v. De Witt, 120 Md. 
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3S1, 87 A. 927; Davidson v. Oakes, 60 Tex. Civ. App. 269, 
128 S.W. 944. See also 27 Col L. Rev. 621 (1927). 

The philosophy behind this tort is perhaps best expressed 
by the late Justice Brandeis, “the right to carry on busi¬ 
ness—be it called liberty or property—has value. To in¬ 
terfere with this right without just cause is unlawful.” 
Dorchy v. Kansas, 272 U.S. 306, 311, 47 S. Ct. 86, 71 L. Ed. 
248. 

The doctrine was extended to cases where a third party 
maliciously and without lawful excuse, by his interference 
prevented one from entering into making a contract, henjois 
V. Bloed-e, 202 F. 7, 16; Union Car Advertising Co. v. Col¬ 
lier, 263 N.Y. 386, 189 N.E. 463. This is expressed in the 
American & English Encyclopedia of Law, vol. 16, p. 1114 
that it is actionable likewise to prevent the formation of 
contracts which in the natural course and but for such 
interference would have been formed. 

That is the gist of appellant’s case. If the appellees had 
not interfered he vrould have closed the sale with the third 
party purchaser, and due to appellees interference he has 
been damaged to the extent of the profit lost, namely 
$35,400. 

It is submitted that he has alleged a good cause of 
action. 


CONCLUSION 

Appellant feels that he has a justified claim against ap¬ 
pellees and should be permitted to have his case heard by 
a jury. 

Appellant submits that this courf should reverse the de¬ 
cision of the court below and direct the District Court to 
vacate and set aside its order granting summary judg- 
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ment to appoUecs and direct the District Court to deny 
appellee’s motion for summary judgment. 

Respectfully submitted, 

Geoeqe B. Beonpen, 
Ruthbepoed Day, 

Attorneys for Appellant. 
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1 Filed Apr 19 1951 Harry M. Hull, Clerk 

IN THE 

UNITED STATES COURT FOR THE 
DISTRICT OF COLUMBIA 

Samuel Rosenkoff 
1623 Montague Street, N. W. 

Washington, D. C., 

Plaintiff 

V. 


David A. Finkelstein 
1626 Myrtle Street, N. W. 

Washington, D. C. 
and 

Herman D. Paul 
1335 Tewksbury Place, N. W. 

Washington, D. C., 

Defendants 

Civil Action No. 1624—^51 

Complaint for Money Damages for Unjust Enrichment 
and Malicious Interference With Contract Rights 

1. Plaintiff is a citizen of the United States and a 
resident of the District of Columbia, and both defendants 
are citizens of the United States and residents of the 
District of Columbia, and the amount in controversy ex¬ 
ceeds Three Thousand Dollars ($3,000.00), exclusive of 
costs and interest (D. C. Code 1940: 11-306). 

2. That the defendants were very anxious to sell a 
large tract of undeveloped land in Maryland and for that 
purpose they contacted the plaintiff and stated that they 
vrere desirous of selling this land and felt that the plain¬ 
tiff, by his efforts, could promote a subdivision building 
scheme on said land. 
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3. That the defendants would be willing to sell the 
land to the plaintiff for Seven Hundred Dollars ($700.00) 
per lot for the two hundred and thirty-six (236) lots 
contained therein, and the defendants did give to the 
plaintiff an option to purchase said land at Seven Hun¬ 
dred Dollars ($700.00) per lot, and that defendants did 
further request the plaintiff to find a third party who 
would be interested in purchasing the land from the 
plaintiff so that plaintiff might be in a position to pur¬ 
chase the land from defendants for re-sale. 

2 4. That plaintiff promised defendants that he 

would attempt to interest some third party in 
building a subdivision on said land and that if he were 
successful in his efforts and if he would be able to re-sell 
the land to said third parties he would purchase the land 
from defendants for Seven Hundred Dollars ($700.00) 
per lot. 

5. That defendants agreed to these conditions and the 
plaintiff, in reliance upon the option to purchase given 
to him by defendants and upon their agreement, did 
proceed to secure plots of the land, did develop a scheme 
for building a subdivision thereon and did contact a 
third party, namely Victor F. Mariani, and did interest 
said third party in purchasing the land from plaintiff. 

6. That plaintiff did inform defendants of his prog¬ 
ress in this promotional scheme and did take this third 
party to see the land and did inform the defendants of 
the identity of his prospective purchaser. 

7. That defendants did, without the consent and 
against the protest of the plaintiff, sell the land directly 
to this third party for Eight Hundred Fifty Dollars 
($850.00) per lot on or about April 15th, 1950, where 
the defendants had prior thereto given plaintiff an option 
to purchase said land for Seven Hundred Dollars 
($700.00). 
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8. That by the above acts defendants have used plain¬ 
tiff’s labor and efforts and have unjustly enriched them¬ 
selves to the sum of Thirty-Five Thousand Four Hun¬ 
dred Dollars ($35,400.00), which in justice and good con¬ 
science belongs to the plaintiff. 

9. That defendants, on learning of the immediate pros¬ 
pect of a closing contract between the plaintiff and the 
third party purchaser, did unlawfully induce said third 
party to stop dealing wfth the plaintiff and to deal 
directly with defendants. 

10. That the defendants did wrongfully and malic¬ 
iously and improperly entice away the third party who 

was the plaintiff’s customer for said land. 

3 11. That the defendants did wrongfully, improp¬ 

erly and maliciously interfere with plaintiff’s pro¬ 
posed contract of sale and did prevent him from clos¬ 
ing said sale. 

12. As a result of the defendants’ actions in para¬ 
graphs eight (8) nine (9) and ten (10) above, the plain¬ 
tiff lost Thirty-Five Thousand Four Hundred Dollars 
($35,400.00), being the amount of profit he would have 
made had those malicious acts not taken place. 

13. That defendants intentionally caused that loss 
without justification and with the malicious purpose to 
inflict it. 

Wherefore, plaintiff demands judgment jointly and s?v- 
erally against defendants in the sum of Thirty-Five 
Thousand Four Hundred Dollars ($35,400.00), with in¬ 
terest from April 10th, 1950, and his costs expended in 
his behalf. 

/s/ Samuel Eosenkoff 
Samuel Eosenkoff 

• • • • 
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4 Filed May 11 1951 Harry M. Hull, Clerk 
Answer of Defendamis to Complaint 

First Defense 

The Complaint fails to state a claim against defend¬ 
ants, or either of them, upon which relief can be granted. 

Second Defense 

Defendants allege that they are without knowledge or 
information sufficient to form a belief as to the truth of 
the allegations contained in Paragraph 1 relating to the 
citizenship and residence of plaintiff; admit the allega¬ 
tion that defendants are citizens of the United States 
and residents of the District of Columbia, and the re¬ 
maining allegation relating to the amount which is al¬ 
legedly in controversy; allege that they are without knowl¬ 
edge or information sufficient to form a belief as to the 
truth of the allegation that plaintiff contacted one Victor 
F. Mariani; and deny each and every of the remaining 
allegations contained in the Complaint. 

/s/ James M. Earnest 
James M. Earnest 

/s/ Philip Goldstein 
Philip Goldstein 

• • • • 

6 Filed Jun 13 1951 Harry M. Hull, Clerk 
Motion for Summary Judgment 

Comes now the defendants, by their attorneys, and 
move the Court to enter a summary judgment, or, in 
the alternative, if summary judgment is not entered in 
defendants’ favor upon the whole case or for all relief 



asked and a trial is necessary, that the Court at the 
hearing on this motion by examining the pleadings before 
it and by interrogating counsel, ascertain what material 
facts exist udthout substantial controversy and what 
facts are actually controversial, and thereupon enter an 
order specifying with particularity the facts that appear 
without substantial controversy and directing such fur¬ 
ther proceedings in the action which are just, and for 
grounds therefor show: 

1. This is an action by plaintiff to recover monies 
from defendants based upon the breach of an alleged 
option whereby plaintiff allegedly had the right to pur¬ 
chase certain unimproved land. 

2. The deposition of the plaintiff clearly shows that 
the plaintiff had no memorandum or note or any other 
writing evidencing the alleged option but that if plaintiff 
had the option as alleged, it was an oral one. 

3. There is no genuine issue as to anv material fact 
in respect to the nature of the option contended for by 
plaintiff. 

4. The complaint, when considered in the light of 
plaintiff’s deposition, is insufficient as a matter of law 

to enlist the Court’s aid in seeking relief. 

7 5. The option contended for by plaintiff is in 

violation of the Statute of Frauds and therefore 
plaintiff cannot recover. 

The motion, therefore, should be granted. 

Respectfully submitted, 

/s/ James M. Earnest 
James M. Earnest 

/s/ Philip Goldstein 
Philip Goldstein 
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Filed Jun 21 1951 Harry M. Hull, Clerk 

Answer to Motion for Swnmary Judgment 

Comes the plaintiff and answers the Motion for Sum¬ 
mary Judgment, as follows: 

1. An oral option does not fall within the Statute of 
Frauds. 

2. Plaintiff’s action is based on unjust enrichment 
and said action does lie even where a contract may be 
within the Statute of Fraud. 

3. There are mateiial issues of fact between the 
parties on paragraphs eight (8) through thirteen (13) 
inclusive, of the complaint, as well as on the unjust 
enrichment clause of paragraphs two (2) through seven 
(7) inclusive. 

The motion, therefore, should be denied. 

Respectfully submitted, 

/s/ Rutherford Day 
Rutherford B. Day 

505 International Bldg. 
Washington, D. C. 

/s/ G. Bronfen 

George Bronfen 

506 Radio Building 
Arlington, Va. 

• • • • 

9 Filed Aug 6 1951 Harry M. HuU, Clerk 

Order Granting Defendants Motion for 
Summary Judgment 

This cause coming on to be heard at this term upon 
Defendants’ Motion for Summary Judgment, Plaintiff’s 
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Memorandum of Points and Authorities in opposition 
thereto, the depositions filed herein, and argument of 
respective counsel; and it appearing to the satisfaction 
of the Court that there is no genuine issue as to any 
material fact and that Defendants are entitled to a judg¬ 
ment as a matter of law; wherefore, upon consideration 
thereof, it is by the Court this 4th day of Aug., 1951, 

ORDERED, that Defendants’ aforesaid motion be, and 
the same is hereby granted, and it is further 

ORDERED, that judgment be, and the same is hereby 
entered in favor of the Defendants, David A. Finkelstein 
and Herman D. Paul, and each of them against Samuel 
Rosenkoff, Plaintiff. 

/s/ Matthew F. McGuire 

Judge 

10 FUed Aug 24 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 24th day of August, 1951, 
that SAMUEL ROSENKOFF hereby appeals to the 
United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
6th day of August, 1951 in favor of David A. Finkelstein 
and Herman D. Paul, Defendants against said Samuel 
Rosenkoff, Plaintiff. 

RUTHERFORD DAY 
/s/ Rutherford Day 
Attorney for 

Samuel Rosenkoff, Plaintiff 

• • • • 





9A 

Excerpts From Deposition of Plaintiff Samuel Rosenkoff 

Examination hy Cownsel for Defendants 

• • • • 

Page 3. 

Q “And after you were introduced to Mr. Finkelstein, 
what if any discussions were had? A Well, he told me 
he had two tracts of land in Maryland and wanted to 
know what I could do with them. I told him I would 
come down to his oflBce and get a couple of plats which I 
did several days later; I went to his ofl&ce and he gave 
m^ two plats of two separate pieces of ground; one was 
known as University Hills and one was known as Univer¬ 
sity Gardens.” 

Q Did you have any discussion with him on that date? 
A Not on that day. He told me the price he wanted 
for it was $700 a lot. I told him I would go out and 
look at it. 

• • • • 

Page 4. 

Q Were you a licensed broker? A I am a licensed 
broker in the District of Columbia but I was not acting 
as any broker. 

• • • • 

Page 5. 

Q You state in paragraph 3 of your complaint that: 
the defendants did give to the plaintiff an option to pur¬ 
chase said land at $700 per lot. Did you have a written 
option? A No sir; I had a verbal option with him. 

Page 12. 

Q Now, this verbal option you say you obtained back 
in the fall of ’49, did you pay anything for it? A No 
sir. 

Q How long did you have the option for? A No 
definite time. 

Q No time? A No sir, I could not restrict him from 
selling it to somebody else. 
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Q Now, up until the time that you refused to look at 
the option w^hich had been drawn, or the draft of the 
option which had been drawn which was to be given to 
you and Mr. Waldron, had you ever talked to the other 
defendant in this case, Mr. Herman Paul? A No sir. 
I saw him on several occasions but never discussed the 
selling of the property. Mr. Finkelstein was the only one 

handling the sale of it. 

• • • • 

Page 13. 

Q As a matter of fact, you never discussed this mat¬ 
ter with Mr. Paul at all ? A That is right. 

Q Even up to the present time? A That is right. 

• • • • 

Page 16. 

Q Well, now, after you gave him a plat of the ground 
that we are here concerned with, in November 1949, what 
if any other steps or action did you take in connection 
with the possible sale of the property to him? A To 
him? 

Q Yes? A None. 

• • • • 

Page 20. 

Q ... Now did you, or did you not develop a scheme 
for that subdivision on this property? A No. 

Q On this property here involved? A No; not on 
that particular ground. 

Q You did not? A No sir. 

Q All you did was to get the plats of the ground? 
A That is right. 

• • • • 

Page 23. 

Q Have you anything in writing from either of the 
defendants in connection with any option to purchase 
this ground? A No sir. 




11A 


Q Did you have any agreement in writing from Mr. 
Victor P. Mariani with respect to his purchase or pos¬ 
sible purchase of these grounds! A No sir. 

• • • • 

Examvruition hy Counsel for Plaintiff 

Page 24. 

Q When you say you never had any other discussion 
with Mr. Pinkelstein, do you mean you never had any 
other discussion with him prior to that time! A Prior 
to what lime! 

Q That is the point: you say you only had two -iis- 
cussions- Do you mean to eliminate all discussions in 
1949! A No; we talked about other things. We talked 
about his ground before the hold-out. 

MR. BROFEN: I have no further questions. 
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Excerpfe^^m Deposition of David A. Finkelstein, 
Taken June 19, 1951. 


Page 5: 

Q. 26. After he picked up the plats how many times did 
you see Rosenkoff after that, approximately? A. Maybe 
five or six times. 

Q. 27. Did you ever discuss the property with him with 
respect to purchases? A. No. As a matter of fact, I didn’t 
have any specific meetings with Sam. He is usually around 
15th and K and if I was at the title office I would, in all 
probability, say, “How do you feel?” But we never set 
down and discussed land. 

Q. 28. Did he mention to you a prospective buyer by the 

name of Mariani? A. No.” 

* • * * • 


Page 10: 

Q. 66. To whom did you finally sell the land? A. To 
Arthur Pomponio and William Bornstein and A1 Bornstein 
and Victor Mariani. 

Q. 67. How much did you get per lot ? A. Nine Hundred 
dollars per lot. 

Page 11: 

Q. 73. Well, you don’t know. 

Did Paul have anything to do with the sale of that land? 
A. He signed the contracts. * • *. 

Page 12: 

Q. 76. Are you co-owners of the land? A. That is right. 
Q. 77. With your wives ? A. That is right. 
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STATEMENT OF QUESTIONS PRESENTED. 


1. Whether an oral option to purchase land is within the 
statute of frauds as being a contract involving an “interest 
in or concerning” land, under Title 12-302,1940 D. C. Code, 
when such defense is promptly asserted by defendant. 

2. Whether appellant may properly maintain an action 
for unjust enrichment when his right so to do is predicated 
in part upon an oral option to purchase land, which is un¬ 
enforceable under the statute of frauds, and under circum¬ 
stances where he rendered no services. 

3. W’hether appellant may maintain an action for alleged 
malicious interference with the formation of a contract to 
purchase land, not owned by appellant, and under circum¬ 
stances where his right to convey to a third person was de¬ 
pendent upon the exercise of an oral option with appellees, 
w^hich is unenforceable under the statute of frauds. 

4. Whether summary judgment may be overturned by 
raising an issue of fact w’hich was not plainly disclosed as 
a genuine issue in the trial court. 
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District of Columbia. 


BRIEF FOR APPELLEES. 


COUNTER STATEMENT OF CASE. 

Inasmuch as appellant’s statement of the case does not 
accurately depict the true situation, it is deemed advisable 
to make a counter statement of the case. 

Contrary to the statement made by appellant, he did not 
file the complaint in two counts, one based upon money dam- 
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ages for unjust enrichment and the other based upon mali¬ 
cious interference with contract rights. 

While the complaint is entitled “Complaint for money 
damages for unjust enrichment and malicious interference 
with contract rights,” nevertheless it only contains one 
count. The basic allegations of the complaint are that ap¬ 
pellees were anxious to sell certain undeveloped land in 
Maryland, and for that purpose contacted appellant and 
stated that they felt that appellant could promote a subdi¬ 
vision building scheme on said land. (Par. 2, App. 2A.) 

That appellees gave appellant an option to purchase said 
land at $700 per lot and requested appellant to find a third 
party who would be interested in purchasing said land so 
that appellant might in turn be in a position to purchase 
said land from appellees. (Par. 3, App. 3A.) 

That appellant promised appellees that he would attempt 
to interest some third party in building a subdivision on 
said land, and that if he were successful in his efforts and 
if he were able to etfect a re-sale of said land to such third 
person, he would purchase such land from appellees for 
the sum of $700 per lot. (Par. 4, App. 3A.) 

That in reliance upon the aforesaid option, appellant pro¬ 
cured plots of the land, developed a scheme for building a 
sub-division thereon and contacted one Victor F. Mariani 
and interested him in purchasing said land and so informed 
appellees. (Par. 5 and 6, App. 3A.) 

That thereafter defendants “on learning of the immedi¬ 
ate prospect of a closing contract between plaintiff and the 
third party purchaser, did unlawfully induce said third 
party to stop dealing with the plaintiff and to deal directly 
with defendants;” that appellees “did wrongfully and 
maliciously and improperly entice away the third party who 
was the plaintiff’s customer for said land” and “did pre¬ 
vent him from closing said sale.” (Par. 9 and 10, App. 4A.) 

That appellees, without the consent and against the pro¬ 
test of appellant, sold the land direct to said third party 
for $850 per lot (Par. 7, App. 3A); that appellees have 
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“used plaintiff’s labor and efforts and have unjustly en¬ 
riched themselves to the extent of $35,400.00” which in jus¬ 
tice and good conscience belongs to plaintiff. (Par. 8, 
App. 4A.) 

Not only was the complaint not couched in two counts, as 
erroneously alleged by appellant in his statement of fact, 
but it appears on the face of the complaint that appellant, 
in reality, only set forth one cause of action, namely unjust 
enrichment, since in paragraph 12 thereof he alleges that as 
a result of appellees’ actions as set forth in paragraphs 8, 
9 and 10 of the complaint, appellant has suffered damages 
in the amount of $35,400, being the amount of the profit 
which he would otherwise have made. 

Appellees filed their answer to the complaint (App. 5A), 
and then proceeded to take the oral deposition of appellant. 

Appellant testified that while he was a licensed broker in 
the District of Columbia, he was not acting as a broker in 
this transaction. Appellant further testified that he met 
appellee Finkelstein, who told him that he had the ground 
in question for sale and that he wanted $700 a lot for it 
(App. 9A); that he told appellee Finkelstein that he did not 
want to buy this ground unless he could get a purchaser for 
it, but that “anything over and above the $700 that I could 
get for the ground would be mine and it was agreable to 
him.” (Transc. 5.) 

Appellant further testified that he otdy had a\ verbal op¬ 
tion with appellee Finkelstein; that it was not for any defi¬ 
nite period and that he “could not restrict him (Finkel¬ 
stein) from selling it to somebody else/’ (App. 9A.) 

Appellant further testified that he procured a plan of the 
ground in question and gave it to one Mariani; that after he 
gave him the plan he took no other steps or action in con¬ 
nection with the possible sale of the property to Mariani 
(App. lOA); that he did not develop a scheme for the suib- 
division of the property (App. 10A); and appellant further 
testified that he had nothing in writing from either of the 
appellees in connection with an option to purchase the 
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ground (App. lOA) nor did he have any agreement with 
Mariaiii, in respect of his purchase of said ground. 

Appellant took the deposition of appellee Finkelstein, 
who testified that appellant came to his office and he gave 
him a set of plats for the ground; that he asked the appel¬ 
lant $900 per lot; that after this occurrence, he never dis¬ 
cussed the property with appellant; that appellant never 
stated to him that Mariani was a prospective buyer for the 
property (App. 13A.) 

Appellee P^inkelstein testified he sold the land to Arthur 
Pomponio and William Bornstein and A1 Bornstein and 
Victor Mariani for a price of $900 per lot (Appellees’ App. 
13 A.) 

Appellee Finkelstein further testified that the land in 
question was owned by him and appellee Paul and their re¬ 
spective wives (App. 13A). 

Upon learning from the deposition of appellant that he 
contended that he had an oral option to purchase the land 
in question, and that appellant had no agreement of any 
character with Appellee Paul, the co-owner of said prop¬ 
erty along with Appellee Finkelstein and their respective 
wives, appellees promptly filed a motion for summary 
judgment (App. 5A). The motion states that this is an ac¬ 
tion by appellant to recover moneys from appellees based 
upon the breach of an alleged option whereby appellant al¬ 
legedly had the right to purchase the land in question; and 
that the deposition of appellant clearly shows that appel¬ 
lant had no memorandum, note or other writing evidencing 
such alleged option, but if he had one, it was an oral option; 
and that the complaint, when considered in the light of ap¬ 
pellant’s deposition, is insufficient as a matter of law to 
warrant a recovery. 

Appellant filed an “Answer to Motion for Summary 
Judgment” in which he stated: 

1. That an oral option does not come within the statute 
of frauds; and 
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2. That appellant’s action is based on unjust enrich¬ 
ment and that such action will lie even where a con¬ 
tract may be within the statute of frauds. 

Significantly, appellant did not then contend as he now 
seeks to urge, that in reality the complaint is couched in 
two counts, one count based upon unjust enrichment and 
the other count based on malicious interference with the 
formation of a contract. The matter came on for hearing 
before Judge Matthew F. McGuire on the sole points raised 
in appellant’s answer to the motion for summary judgment 
and Judge McGuire granted the motion for summary judg¬ 
ment. 

STATUTES. 

D. C. Code 1940, § 12-302 

“No action shall be brought whereby to charge • * • 
any person • • • upon any contract or sale of lands 
• * * or any interest in or concerning them • • • un¬ 
less the agreement * * * or some memorandum or note 
thereof, shall be in writing, * • * and signed by the 
party to be charged therewith or some other person 
thereunto by him lawfully authorized.” 

SUMMARY OF ARGUMENT. 

I. 

Our statute of frauds has follow^ed the 4th section of the 
English statute which requires a writing to effectuate a 
contract, not only for the sale of lands, tenements, or here¬ 
ditaments but also “any interest in or concerning them.” 
It would seem clear that an oral option to purchase land, 
albeit that it does not per se convey an interest in the land, 
is, nevertheless, a contract “concerning” land and within 
the statute. Since this defense was timely asserted by 
appellees, the oral option is unenforceable. 
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IL 

Under the doctrine of “unjust enrichment” a defendant 
has something of value at the plaintiff’s expense under 
circumstances which impose a legal duty of restitution. 
Here appellant’s right to have and receive the profits on 
a re-sale of the land to a third party is predicated wholly 
upon an alleged oral option between him and one of the 
owners of the land. Inasmuch as the option is within the 
statute of frauds, the agreement which constitutes the 
legal basis for appellant’s claim is unenforceable. Hence, 
appellant cannot recover under the doctrine of unjust en¬ 
richment. Nor can appellant recover on the theory of 
quantum meruit, particularly, where as here he admittedly 
performed no service. 


in. 

Apparently this court has never had occasion to ex¬ 
pressly consider whether a cause of action will be recog¬ 
nized where a party would have received a contract except 
for malicious, fraudulent and deceitful acts of a third 
party. But even if it extended the rule recognized by this 
court in Meyer v. Wasliington Times Company, 64 U. S. 
App. D. C. 218, 76 F. (2d) 988, cert, denied 55 S. Ct. 646, 
295 U. S. 734, 79 L. Ed. 1682, with respect to an action for 
malicious interference by defendant with plaintiff’s con¬ 
tract with a third party, to include an action for malicious 
interference with the formation of a contract, nevertheless 
under the circumstances here presented, appellant is not 
entitled to recover because: (a) he did not own the land 
in question which he sought to sell to a third party and his 
right to acquire it is based wholly on an oral option barred 
by the statute of frauds; and (b) if we ignore this phase 
of the case, as appellant seemingly does, then appellees, 
who were in competition with appellant in the sale of the 
land, were wholly justified in concluding an agreement for 
the sale thereof to a third party. 
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IV. 

Here, there were presented to the trial court two issues, 
namely, 

1. Whether or not an oral option to purchase land comes 
within the statute of frauds and is, therefore, un¬ 
enforceable; and 

2. Whether appellant, even so, could recover under the 
doctrine of unjust enrichment. 

On appeal, appellant argues in effect that his complaint 
is couched in two counts, one for unjust enrichment and 
one for malicious interference with the formation of a con¬ 
tract. Since the latter was not fairly presented to the 
Court, it becomes manifest that he may not over-turn a 
summary judgment by attempting to present it for the first 
time in this court. 


ARGUMENT. 

I. An Oral Option to Purchase Land Is Clearly Within the 

Statute of Frauds. 

In Ochs V. WeU, 79 U. S. App. D. C. 84, 142 F. (2d) 758, 
760, this Court, in construing our statute of frauds, said 
in part: 

“Unquestionably an agreement of sale under the 
statute is valid and enforceable only when it is in 
writing and there is a sufficient description of the thing, 
the price to be paid and the names of the party selling 
and the party buying. None of these elements can be 
supplied by parole testimony.’’ 

Apparently this court has never had occasion to decide 
if an oral option to purchase land comes within the statute. 
By the great wreight of authority an oral option to pur¬ 
chase lands is within the statute of frauds. While it is 
true that a contract granting to another an option to pur- ^ 
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chase land does not convey a present interest therein, 
nevertheless, it is a contract “concerning” land. 

In 37 CJS § 69, Fraud, Statute of, it is stated: 

“ * • * The statute as enacted in many states has 
followed the fourth section of the English statute 
which requires a writing to effectuate a contract for 
the sale of lands, tenements, or hereditaments ‘or any 
interest in or concerning them.’ In other states the 
quoted phrase is omitted as a consequence of which 
many verbal agreements concerning real estate or cre¬ 
ating an interest therein which w’ould come within the 
terms of the English statutes, can be enforced in such 
states.” 

One of the better discussions of this rule is contained in 
McGuirk v. Ward, Sup. Ct. of Vermont, 1947, 55 A. (2d) 
610: 

“In the case of Neely v. Sheppard, 185 Ga. 771, 196 
S. E. 452, at pages 459 and 460, the question is dis¬ 
cussed at length and is answered in the affirmative. 
Several cases are therein cited in support of the hold¬ 
ing. In the course of the opinion it is stated that: 
while • * * a contract granting to another an option 
to purchase land does not convey an interest in the 
land, it is nevertheless a contract ‘concerning land’ ”. 

“ • • • Even without precedent, it would seem to be 
clear that a contract granting to another an option to 
buy land is an agreement concerning land, and there¬ 
fore within the statute.” 

“For other cases with similar holdings, see: Bovo 
V. Abrahamson, 100 Cal. App. 373, 280 P. 191; Hilke 
V. Curdes, 77 Ind. App. 466, 133 N. E. 851; Stevenson 
V. Titus, 332 Pa. 100, 2 A. (2) 853; Watkins v. Arnold, 
Tex. Cir. App., 60 S. W. 2d 476; (granger Keal Estate 
Exch. V. Anderson, Tex. Cir. App., 145 S. W. 262; 37 
C. J. S. Frauds—Statute of, § 117. 

“The contrary is held in Richanback v. Ruby, 127 
Or. 612, 271 P. 600, 61 ALR 1441, and, it would seem 
in Carter v. McCall, 193 S. C. 456, 8 S. E. 2d 844, 847, 
151 ALR 641. As regards the former case it is distin¬ 
guished in Neely v. Sheppard * • * on the ground that 
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the Oregon Statute O.C.L.A. Sec. 2-909, does not con¬ 
tain the words ‘concerning them’, that is concerning 
lands, to be found in the Georgia Statute * * 

See also: 

New Hampshire, Trefethen, et al. v. Amaseen, Sup. 
Ct. N. H. 1950, 71 A. 2d 741; Connecticut, Didreck- 
son V. Havens, Sup. Ct. of Errors of Connecticut 
136 Conn. 41, 68 A. 2d 163 (1949); Alabama, Dun¬ 
can V. Leonard, Sup. Ct. Alabama 37 So. 2d. 210 
(1948); Pennsylvania, Stevenson v. Titus, 2 A 2d 
853 (1938). 

Inasmuch as our statute expressly provides that no action 
shall be brought to charge any person upon any contract 
or sale of land or “any interest in or concerning” land 
unless the agreement or some memorandum or note thereof 
shall be in writing, it is submitted that the oral option 
which appellant contends for is clearly within the Statute 
of Frauds. Hence, it is unenforcible. 

n. Appellants’ Right to Recover Under the Doctrine of 
Unjust Enrichment Springs From an Unenforcible Con¬ 
tract and Therefore Must Fail, Nor Is Appellant 
Otherwise Entitled to Recover. 

Under a fair analysis of the allegations of appellant’s 
complaint it would seem clear that he is proceeding under 
the doctrine of unjust enrichment, i.e., the profit or differ¬ 
ence between the purchase price of $700 per lot which he 
was to pay one of the appellees and the sum of $850 per 
lot which he hoped he would be able to sell it for to the 
third party Mariani, or the sum of $35,400. 

Appellant states in substance that inasmuch as appellees 
have now dispossessed themselves of the land in question 
that they have profited at his expense to the extent claimed. 
In other words, this is an action for money had and re¬ 
ceived and originally was based on the law of quasi contract. 
Richmond County Bank v. Joint School Dist. No. 2 of Borax, 
250 N. W. 407, 213 Wise. 178. 
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“Restitution” and “unjust enrichment” are the modern 
designations for the older doctrine of “quasi contracts” 
which are not true contracts but are obligations created by 
the law when money or property has been placed in one’s 
possession under such circumstances that in equity and 
good conscience he ought not to retain it. Bell v. Gattavara, 
Wash. 209 P. (2d) 457, 460. 

In Her771 arm v. GIcmsoti; 126 F. (2d) 936, 940, (CA 6) 
the court states the rule as follows: 

“Ever since an action for money had and received 
has been maintainable, it has been employed as a rem¬ 
edy to prevent unjust enrichment of one at the expense 
of another or to prevent one from obtaining a benefit 
conferred upon him by another which would be under 
all the circumstances of the case unjust or inequitable 
* * *. Under the doctrine of unjust enrichment the de¬ 
fendant has something of value at the plaintiff’s ex¬ 
pense under circuynstarhces which impose a legal duty 
of restitution.” 

Here, appellant, in support of his contention that appel¬ 
lees have received a benefit and have been enriched at his 
expense, alleges that he had an oral option to buy the land 
in question and that he in turn had submitted it to the third 
party Mariani and did interest such third party in pur¬ 
chasing the land and that he did so ‘*in reliance upon the 
option to purchase given to him hy defendants.*’ It would 
seem clear, therefore, that appellant’s right to recover un¬ 
der this theory is based upon the oral option as alleged but 
since the oral option comes within the Statute of Frauds 
and no competent evidence would be admissible to prove 
it, the option is unenforceable. Therefore his action must 
fail. 

In 49 Am. Jur. § 539, Statute of Frauds, it is stated: 

“For Damages for Breach: —It is a general principle 
that an invalid or unenforceable contract forms no basis 
for an action for damages occasioned by the breach of 
any obligation attempted to be imposed thereby. An 
oral contract, even though merely invalid or unen- 
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forceable under the statute of frauds, and not void, 
will not sustain an action for damages for breach of 
contract if the defendant asserts the statute as a de¬ 
fense. The statute is a complete defense to an action 
by either party for damages for a breach of the con¬ 
tract. Such an action is an action upon the contract 
within the prohibition of the statute of frauds of the 
brin 2 fing of any action upon certain contracts unless 
the promise or agreement upon which such action shall 
be brought is in writing. It is in effect one for the 
enforcement of the contract, and for the courts to allow 
its maintenance would in effect countenance an evasion 
of the statute. 

‘'Against the objection of the statute of frauds, no 
action at law for damages lies for the breach of an oral 
contract for the transfer of an interest in lands, * * 
(Emphasis added) 

For the same reason there can be no recovery on this 
action by appellant upon the theory of quantum meruit as 
contended for on page 5 of his brief, because here again 
his right to recovery springs from an unenforceable con¬ 
tract. In addition, as clearly borne out by his deposition, 
he performed no services on behalf of appellees. All that 
he had done was to procure a plat of the lands in question 
and submit it to the third party, Mariani. He did not de¬ 
velop any scheme for subdivision of the property and he 
had no further discussions with Mariani. Since he rendered 
no services he cannot proceed in an action on quantum 
meruit for the value of something which he did not render. 

III. There Is No Showing That Appellees Unlawfully In¬ 
terfered With Appellants Formation of a Contract; or 
That a Contract With Mariani Was Likely to be Con¬ 
summated. 

In Meyer v. Washington Times Company, 64 XT. S. App. 
D. C. 218, 76 F. (2d) 988, this Court has recognized that a 
cause of action exists for the malicious interference of a 
contract. This Court stated the rule as follows: 
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“The gist of the action is not the intent to injure but 
to interfere without justification with plaintiff’s con- 
tractural rights with knowledge thereof.” 

Although apparently this court has never expressly de¬ 
cided whether this rule should be extended to cover unlaw¬ 
ful interference with the formation of a contract as dis¬ 
tinguished from interference with a binding contract, this 
court on two prior occasions has considered the question 
indirectly. 

In Cain v. Chesapeake S P. Co., 3 App. D. C. 546, this 
court held that a declaration predicated on the alleged 
wrongful conduct of the telephone company in taking away 
the plaintiff’s telephone number, continuing his subscrip¬ 
tion under another number against his will and telling cus¬ 
tomers he did not answer when called, creating the impres¬ 
sion that he was neglectful of his business and thereby in¬ 
juring his trade, was “demurrable in the absence of any 
allegation of malice and of facts from which it might ap¬ 
pear that actual damage followed as a direct and proximate 
result of the acts complained of.’* 

Also, in Dukens Steel Co. v. Perkins, 70 App. D. C. 354, 
107 F. (2d) 627, reversed on grounds not here material in 
310 U. S. 113, 84 L. Ed. 1108, this Court said: 

“ • * • The right to carry on business generally nec¬ 
essarily includes the right to negotiate with prospec¬ 
tive customers and purchasers, free from unlawful re¬ 
strictions and interferences.” 

The general rule is stated as follows: 

SO Am. Jur., Interference—§ 19 —“The weight of au¬ 
thority supports the rule that an action will lie against 
a person who, otherwise then in the legitimate exercise 
of his own rights, procures a breach of any contract, 
even though it is not a contract of employment. The 
theory of this doctrine is that the right to perform a 
contract and to reap the profits resulting from such 
performance, and also the right to performance by the 
other party, are property rights which entitle each 
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party to protection, and to seek compensation by action 
in tort for any injuries to such contract.” 

However, it is a condition precedent to such liability that 
it must appear that the contract, the making of which is 
alleged to have been interfered with, would have been made 
hut for such interference. Lewis v. Bloede, 202 F. 7 (CA 
4); Debnam v. Simonson, 124 Md. 354, 92 A. 782; Canton 
Lumber Co. v. L. H. Burton Lumber Co., 143 Md. 9, 121 A. 
834; Union Car Adv. Co. v. Collier, 263 N. Y. 386,189 N. E. 
463; Bailey v. Hamds Watts Realty Co., 113 W. Va. 739,169 
S. E. 404. 

In the two cases cited by appellant in support of his con¬ 
tention this limitation upon the rule was clearly recognized. 

In Lewis v. Bloede, supra, the court said: 

“ • * * If the ground of the complaint is that he was 
about to make a contract, he is required to go further 
and show that he was not only ‘ about to ’ but would but 
for the malicious interference of defendant have en¬ 
tered into the contract. ’ ’ 

In Union Car Adv. Co. v. Collier, supra, the court said: 

“A cause of action has been recognized where a party 
would have received a contract but for the malicious 
fraudulent and deceitful acts of a third party • * • 
There must be a certainty that the plaintiff would 
have gotten the contract except for the interference. 
This cannot be left to surmise or speculation.” 

We have here the anomalous position of an alleged oral 
agreement to purchase land and an allegation by appellant, 
not that he had a contract of purchase but that he had 
merely interested a third party in acquiring the same land. 
There is no writing in respect to either of the agreements. 
Hence both of the agreements, if such the latter might be 
termed are within the Statute of Frauds and unenforceable. 
It may well be that appellees cannot be heard to complain 
that the so-called agreement between appellant and the 
third party Mariani was unenforceable because it violated 
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the statute as announced in Lewis v. Bloede, 202 F. 7, and 
in Kamm v. Flinlc, 113 NJL 582, 175 A. 62, 99 ALR 1. 

But the fact remains that the burden is upon appellant 
to show that but for the alleged unlawful interference by 
appellees the sale to the third party Mariani would have 
been consummated. This appellant could not prove in the 
face of the present record, because: 

1. He only had an oral option to purchase the land from 
appellee Finkelstein which is within the statute of frauds 
and hence unenforceable. 

2. There was neither an allegation nor testimony by him 
showing that he ever offered the property in question to 
Mariani for a specific price much less that he could have 
sold the property for $850 per lot. 

3. There was neither an allegation nor testimony by him 
that ^lariani individually was financially responsible and 
could have settled for the property even if he had offered 
to purchase it from appellant. 

4. More fundamental, there was neither an allegation 
nor testimony by him that but for the alleged unlawful 
interference, a contract with Mariani would have been 
completed. 

On the contrary the only showing made by appellant is 
that he merely submitted the property to the third party 
Mariani and thereafter had no further conversations with 
him about it and took no further steps in the matter. But 
even if this Court should recognize that a cause of action 
exists for the interference with the formation of the con¬ 
tract under certain circumstances, is there any interference 
of the legal rights of appellant ? 

The mere fact that appellant may have suffered a loss to 
profit financially does not in itself give him a right of re¬ 
covery against appellees. The legal rights of appellant 
must have been invaded. What legal rights of appellant 
have been interfered with by appellees in this case? 
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If we ignore the fact that, as appellant seemingly does, 
that he was not in a position to consummate a sales contract 
with Mariani under any circumstances until he had pro¬ 
cured the property from appellee Finkelstein with whom 
he claims to have dealt and if we ignore the fact completely 
that the option agreement contravenes the statute of frauds, 
and hence is unenforceable, then according to the record 
here presented both appellees and appellant were inter¬ 
ested in selling the land. Therefore, they were competitors. 
Under such circumstances were not appellees fully justified 
in effecting a sale to Mariani and the other three pur¬ 
chasers? 

The general rule is stated as follows: 

30 Am. Jur. Interference—§ 35, it is stated: 

“Justification.—In some instances there may be jus¬ 
tification for preventing one from making a contract 
with another party. Thus, it has been held that free 
competition is ordinarily essential to the general wel¬ 
fare of society, and wnll not constitute a tort unless the 
nature of the method employed is not justified by pub¬ 
lic policy. * * 

In Goldman v. Ha/rford Road Bldg. Association, 150 Md. 
677, 133 A. 843, the court held that there was no cause of 
action in favor of one who, while negotiating for the pur¬ 
chase of a certain property, applied to a building associa¬ 
tion for a loan, against the association, which, although 
knowing of such negotiation and although it acquired its 
knowledge after the plaintiff acquired information respect¬ 
ing the price from the plaintiff instead of from the owner 
or his broker, and thereupon immediately purchased prop¬ 
erty itself. The court said in part: 

‘ ‘ Competition is the state in which men live, and is not 
a tort unless the nature of the method employed is not 
justified by public policy and so supplies the condition 
to constitute a legal wrong.” 
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The opinion then concludes: 

“The vendor made Cb choice between the appellant 
and the association, and as this choice was a free one 
and was not procured by a legally wrongful act of the 
association any resulting damage to the appellant in 
his loss of the bargain is justified in the superior inter- 
terest of society in maintenance of competition, and he 
must accept his failure as the consequence of inferior 
intelligence or of the preference of the vendor.” 

In Walker v. Cronin, 107 Mass. 555, the court said: 

it* m * Everyone has the right to enjoy the fruits and 
advantages of his own enterprise and his skill and 
credit. He has no right to be protected against com¬ 
petition; but he has a right to be free from mailicious 
and wanton interference, disturbance or annoyance. If 
disturbance or loss come as a result of competition or 
the exercise of like rights by others it is damnum 
absque injuria, unless some superior right by contract 
or otherwise is interfered with.” 

Under the circumstances, the sale here could only be at¬ 
tributable to the choice of the purchasers. There is noth¬ 
ing showfing that the action of appellee was wanton or mali¬ 
cious or unfair. Appellant concedes that he could not pre¬ 
vent appellees from selling the property. Therefore, they 
were competitors in the strict sense of the word. This rule 
is in accord with the restatement of torts. Sec. 768, dealing 
with the privilege of a competitor wherein it is said that one 
is privileged purposely to cause a third person not to enter 
or continue a business relationship with a competitor of the 
actor if (a) the relationship concerns a matter involved in 
the competition between the actor and the competitor and 
(b) the actor does not employ improper means and (c) the 
actor does not intend thereby to create or continue an il¬ 
legal restraint of competition and (d) the actor’s purpose 
is at least in part to advance his interest in his competition 
with the others. See also annotated note 9 ALR 2d 228,260. 

Even if it could be said, therefore, that there is properly 
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before this court on appeal the alleged cause of action for 
a malicious interference with the formation of a contract 
no error was committed by the trial court in entering sum¬ 
mary judgment. The theoretical cause of action possibly 
formally asserted in the complaint cannot be permitted to 
stand in the face of the sworn testimony of appellant which 
clearly discloses that his cause of action at best is feigned 
or colorable and exists in theory—not in fact. 

As stated in 3 Moore’s Federal Practice 3174-5, 

“ ‘The very object of a motion for summary judg¬ 
ment is to separate what is formal or pretended in de¬ 
nial or averment from wlwi is genuine and substantial, 
so that only the latter may subject a suitor to the 
burden of a trial. ’ To attain this end, the rule permits 
a party to pierce the allegations of fact in the plead¬ 
ings and to obtain relief by summary judgment where 
facts set forth in detail in affidavits, depositions, and 
admissions on file show that there are no genuine is¬ 
sues of fact to be tried.” ( Emphasis supplied.) 

In Fletcher v. Krise, 73 U. S. App. D. C. 266,120 F. (2d) 
809, this court said in part: 

• The purpose of rule 56 * * * is to dispose of 
cases where there is no genuine issue of fact even 
though an issue mag he raised formerly by the plead¬ 
ings/^ (Emphasis added.) 

IV. Issue of Alleged Interference with Formation of 

Contract Not Plainly Disclosed in Trial Court. 

As we have seen, there were only presented to the trial 
court two questions already discussed. Appellant did not 
there contend that a cause of action existed in connection 
with the alleged interference with the formation of a con¬ 
tract. This phase of the case can be summarily disposed 
of by the rule announced in Ring Engr. Co. v. Otis, 86 U. S. 
App. D. C. 411,179 F. (2d) 812, wherein this court said: 

“Appellant may not overturn a summary judgment 
by raising here an issue of fact that was not plainly 
disclosed as genuine issue at the trial court.” 
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CONCLUSION. 

It is respectfully submitted, therefore, that on the record 
here presented there is no genuine issue as to any material 
fact; that appellees were entitled to a judgment as a matter 
of law; and that accordingly, no error was committed by 
the trial court in entering summary judgment. 

The judgment, therefore, should be affirmed. 

Respectfully submitted, 

James M. Earnest, 

Philip Goldstein, 

1000 Woodward Building, 
Washington, D. C., 

Attorneys for Appellees. 











